
Advocating for
People with
Mental Illnesses
in the Minnesota
Criminal Justice
System





TABLE OF CONTENTS

Introduction ...........................................................................   2

Mental Health Crisis ..............................................................   3

Law Enforcement Response ...................................................   5

The Arrest ..............................................................................   6

The Jail ..................................................................................   9

Arraignment .......................................................................... 12

Defense Attorneys .................................................................. 16

Warrants ................................................................................ 21

Plea Bargain ........................................................................... 24

Rule 20 Proceedings .............................................................. 25

The Trial ................................................................................ 27

Sentencing: Treatment ........................................................... 28

Sentencing: Jail or Prison ...................................................... 31

Sentencing: Probation ........................................................... 31

Leaving the Jail or Prison ....................................................... 32

Conclusion ............................................................................ 34

Glossary of Terms .................................................................. 35

Resources ............................................................................... 38

1



INTRODUCTION
This booklet is for anyone trying to advocate for a person with a 
mental illness who has been arrested or is otherwise involved in 
the Minnesota criminal justice system. It contains basic information 
about the criminal justice process from the response to an incident 
all the way to release from prison. This booklet does not contain 
legal advice.

Too many people with mental illnesses become entangled with 
the criminal justice system due to lack or failure of treatment. 
NAMI works to ensure that community mental health services 
and supports are available so that people can live successfully in 
the community and so that contact with law enforcement and 
the criminal justice system does not occur. At the same time, it 
works to ensure that if people with mental illness do end up in 
the criminal justice system, they are diverted whenever possible 
from jails into treatment, that they have access to medications and 
treatment while incarcerated and that there is discharge planning 
to prevent recidivism. 

Psychiatric symptoms, such as delusions and hallucinations, are
often the reason a person with mental illness encounters the 
criminal justice system. Sometimes it involves self-medicating 
through the use of alcohol or illegal drugs. When a crisis occurs, a 
law enforcement offi cer often responds, which leads to a criminal 
justice response (arrest, fi ling charges) rather than a mental health 
response (referral to crisis services, outreach or hospitalization).

Unfortunately, people with mental illness enter the jails and prisons 
every day in Minnesota. Approximately 25% of the people in 
Minnesota prisons have a mental illness, with the percentage 
jumping to 60% in Minnesota jails. 

Advocating for your loved one with law enforcement offi cers and 
courts can be very diffi cult, stressful and intimidating – but it can 
also make a difference. As a family member, friend, peer advocate 
or community mental health worker, you should know that 
sharing information about the individual can be helpful. Key 
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decision-makers – law enforcement offi cers, judges, prosecutors, 
defense attorneys and jail staff – will make important decisions 
about this person using the information that is available. 

Advocating alone is not a good idea. Don’t hesitate to reach out 
to leaders in your faith community or groups you belong to 
and ask them to accompany you to the jail, court and so forth. 
Having someone with you in stressful situations, such as talking 
to law enforcement offi cers or jail staff, can be a huge help. Not 
only is there another person to remember what was said, but 
it demonstrates that more than one person is concerned about 
the plight of the individual with mental illness. The criminal 
justice system contains a lot of discretion, starting with the law 
enforcement offi cers, then the prosecutor and fi nally the judge. 
Your advocacy is important because it may result in improving the 
person’s situation. 
   Flow Chart of Events

At every stage in this chain of events (simplifi ed in this illustration), 
the chance exists that the person could be released or diverted out of 
the criminal justice system into the mental health system. The next 
sections will explain in more detail each stage in this chain 
of events.

MENTAL HEALTH CRISIS 
When a mental health or behavioral emergency occurs, family 
members or friends often don’t know what to do. If you are 
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worried that the person with mental illness is in or nearing a crisis, 
you can seek help in a number of ways. Before choosing which 
option to pursue, assess the situation. Consider whether the person 
is in danger of hurting themselves, others or property. Consider 
whether you need emergency assistance, guidance or support. 

If you do not believe the person is in immediate danger, call a
psychiatrist, clinic nurse, therapist, case manager or family physician 
who is familiar with the person’s history. This professional can help 
assess the situation and advise on further action. The professional 
may be able to obtain an appointment or may be able to admit 
the person to the hospital. If you cannot reach someone and the 
situation is worsening, do not continue to wait for a return call. 
Take another action, such as calling a county crisis team or 911. 

If you think the person with mental illness needs emergency 
medical or psychiatric attention, drive them to the nearest 
emergency room – but only if you can do so safely. If safety is 
a concern, call 911.

If you want advice, support and someone to assess the situation, 
contact your county’s crisis team. The teams differ greatly across 
the state, so it’s helpful to know in advance what type of crisis 
services they offer. Many teams are mobile and will come to a 
person’s home. 

If they do come out, they can assess the person, offer options, 
negotiate with the individual and sometimes provide a nurse who 
can order an “emergency hold.” An emergency hold is used to 
confi ne a person with mental illness for 72 hours to assess whether 
commitment is necessary. They can also provide continued 
assistance for several days if needed. (For more information on 
Minnesota’s commitment law, see the NAMI booklet entitled 
“Understanding the Minnesota Civil Commitment Process.”) 
Even if the team doesn’t come out to the person’s home, they 
can provide advice and support.
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Some of the teams are not heavily staffed, so they may refer you 
to law enforcement or another agency. If the situation changes, 
don’t be afraid to call the crisis team back. Although they could not 
come out the fi rst time you called, they may be free later.

If the situation is life-threatening or if serious property damage is 
occurring, call 911 and ask for law enforcement assistance. When 
you call 911, tell them your loved one is experiencing a mental 
health crisis and explain the nature of the emergency. Telling the 
law enforcement agency that it is a crisis involving a person with 
mental illness increases the chance that they will send an offi cer 
trained to work with people with mental illnesses. Be sure to tell 
them – if you know for certain – whether the person has access to 
guns, knives or other weapons. 

When providing information about a person in a mental health 
crisis, always be very specifi c about the behaviors you are observing. 
Instead of saying “my son is behaving strangely,” for example, 
you might say, “My son hasn’t slept in three days, he hasn’t eaten 
anything substantive in over fi ve days, and he believes that the 
FBI is transmitting messages through his fi llings.” Report any 
active psychotic behavior, huge changes in behaviors (such as not 
leaving the house, not taking showers), threats to other people and 
increase in manic behaviors or agitation (pacing, irritability). You 
need to describe what is going on right now, not what happened a 
year ago. Finally, in a crisis situation, remember: when in doubt, go 
out. Do not put yourself in harm’s way.

LAW ENFORCEMENT RESPONSE
When the law enforcement offi cer arrives, provide them with as 
much relevant and concise information about the person as you 
can, including the individual’s:
 1) Diagnosis
 2) Medications
 3) Hospitalization history
 4) Previous history of violence or criminal charges
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If the person has no history of violent acts, be sure to point this 
out. Lay out the facts effi ciently and objectively, and the offi cer will 
decide the course of action.

Depending upon the law enforcement offi cer involved, they may 
take your loved one to jail instead of to a hospital emergency room. 
Law enforcement offi cers have broad discretion in deciding who 
to arrest, hospitalize or ignore. If you are at the scene, encourage 
the law enforcement offi cer to view the situation as a mental 
health crisis. Be clear about what you want to have happen 
without disrespecting the law enforcement offi cer’s authority. But 
remember, once 911 is called and law enforcement offi cers arrive 
on the scene, they determine if a possible crime has occurred and 
they have the power to arrest and take into custody a person that 
they suspect of committing a crime. 

THE ARREST
Most arrests occur when a law enforcement offi cer has observed 
a crime or was told by a reliable person that a crime has just 
occurred. The behaviors of the individual with mental illness 
could have been noticed by others in the community or the law 
enforcement offi cer directly. It is not always the family member 
who contacts law enforcement. Again, it is important to remember 
that law enforcement offi cers have the power to arrest and take 
into custody a person they suspect of committing a crime. 

It’s also important to know that once an offi cer arrests a person, the 
offi cer has the right to search them. If the offi cer discovers illegal 
possessions such as drugs or weapons, those charges will be added 
to the original ones. 

Law enforcement offi cers may use what appear to you to be 
aggressive methods to make arrests. They are legally obligated not 
to use excessive force, but they are also trained to gain control 
over an arrestee very quickly if they believe that the arrestee has 
shown any sign of resistance. An arrest can be upsetting to observe. 
Offi cers are quick to react to any indication that people near the 
arrest might hinder or interfere with them. If you are concerned 

6



about the way that a person is being arrested, the best thing you 
can do is to step back and do nothing other than very calmly 
advise the person to go quietly with the offi cer. Even this behavior 
on your part may prompt a negative response from an offi cer. 

Although offi cers must give you names and badge numbers if you 
request them, this is often an unwise thing to do in the heat of an 
arrest. Some offi cers will treat this question as interference with 
their work, which is a crime, and may arrest the questioner. You 
can easily get the identity of the law enforcement offi cer from the 
reports the offi cer must fi le after the arrest.

It is never wise to resist in any way offi cers who have decided to 
arrest your loved one. Any issues that arise during the arrest can 
be addressed by you, your loved one or their lawyer at a later and 
more appropriate time and place. You can be most helpful to your 
loved one by remaining calm and advising them to be calm as well. 
When the situation is under control, most offi cers are willing to 
hear about special needs of the person being arrested.

If your loved one is arrested, they may be referred to as an arrestee 
(a person who has been arrested), the accused or a suspect. These 
terms mean that the person is suspected of committing a crime and 
may face charges. 

Once a person is arrested, the law enforcement offi cers will usually 
take them fi rst to the local police station of the town or city 
where the arrest occurred. If the town or city is not large enough 
to have its own police department, the arrestee will be taken to 
the investigative department of the sheriff in the county in which 
they were arrested. If the arrest has been for a serious offense, the 
person will often spend time at the station being questioned. Fairly 
soon after most arrests, however, the person will be transferred 
to the local county jail, which is under the control of the county 
sheriff and the sheriff’s deputies. 

After a person has been arrested, the offi cers may decide to issue 
a citation and release the person. A citation briefl y describes the 
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charge and tells the person where and when to go to court to 
answer it. Law enforcement offi cers tend to give citations for minor 
offenses committed by persons who have a place to stay, adequate 
identifi cation and present no indication that they will continue to 
offend if released. People who receive citations must obey them or 
face a warrant being issued for their arrest. Offer to take as much 
responsibility as you feel comfortable accepting. If you can promise 
the person will appear in court, the law enforcement offi cer may be 
willing to release them. 

Issuing a citation, or what is sometimes referred to as an appearance 
ticket, rather than keeping the person in custody is generally within 
the law enforcement offi cer’s discretion. The decision is based on 
whether the law enforcement offi cer believes the person will show 
up for court and will remain law-abiding. If the law enforcement 
offi cer releases the person with an appearance ticket, do everything 
to ensure that the person appears in court on the specifi ed date. 
If they do not appear on that date, a bench warrant will be issued 
and a law enforcement offi cer will rearrest them.

If you have a complaint about the behavior of an arresting offi cer 
because they acted inappropriately or used excessive force with 
your loved one, it is best to discuss this with your loved one’s 
defense attorney before taking any action. The circumstances of 
the arrest might affect the outcome of the case. Write down what 
happened during the arrest as soon as possible.

Not all arrests take place when law enforcement offi cers have observed 
a crime or were told that a crime has just occurred. Arrests can also 
occur at the end of an investigation of some event that occurred 
days or even weeks earlier. Arrests can also occur if a suspect has 
failed to make a court appearance in response to another charge 
and a judge has issued a bench warrant for the suspect.

Sometimes, particularly when a warrant has been issued for a 
suspect, arrangements may be made with an arresting agency to 
turn the suspect in to the authorities, rather than wait for an arrest 
to occur. Ordinarily, the county sheriff’s offi ce handles 
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such arrangements. Advance notice to the sheriff’s offi ce that the 
suspect has a mental illness may lead to authorities responding 
more appropriately to the suspect at the time of the surrender. 
On occasion, particularly for a minor offense, the sheriff’s offi ce 
might advise that the suspect may surrender to the authorities 
early in the morning, before court convenes, in order to get the 
accused in front of a judge as soon as possible. This might result in 
a shortened detention for the individual, since he or she will have 
shown by surrendering to the authorities that he or she is a good 
risk for release pending the resolution of the criminal charges. 

THE JAIL
If you are present when the person is arrested, the law enforcement 
offi cers can tell you where they are taking the person. But if all you 
know is that the person was or may have been arrested, fi nding 
them can be diffi cult, unless the individual calls you. For this 
reason, it is a good idea for your loved one to carry phone numbers 
of their case managers, family members and advocates at all times.

If the person does not call you, fi nd the location of the jail or 
courthouse by looking it up in the county government section of 
the phonebook. Then call or go to the jail or courthouse and talk 
to the staff in person. Inmates are registered according their name 
and date of birth. 

Once the person is taken to the jail, they will be searched again 
and often “booked.” This process, which involves fi ngerprinting, 
photographing and running a criminal history, can be time-
consuming, depending on how busy the jail is. Often, a person 
who is waiting to be booked has to wait for a considerable time 
in uncomfortable, sparse conditions. Persons who appear to have 
mental health symptoms might await their booking in segregation. 
People who have been arrested have the right to make a phone call 
only after the booking is complete. 

If the person has been arrested for a minor offense, the deputies 
in the jail may decide to release them immediately if they promise 
to appear in court at a later date. If they are not released on their 
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promise to appear, they may have a bail set by the deputies. This 
means that they can be released until their court appearances 
if they can meet the bail amount. Once bail has been set, you 
may contact a bail bondsman immediately. After bail has been 
posted, your loved one will be released, allowing you to seek their 
admission to a hospital if needed. If they are not released based on 
their promise to appear or by paying bail, they will need to wait in 
jail until their arraignment, which is their fi rst opportunity to go 
before a judge.

Some people may be held in a holding cell at the courthouse while 
waiting for their arraignment. These cells are usually very stark and
may be crowded. Access to any medications or health care is extremely 
limited. The person may be interviewed by a probation offi cer.

If a person has been arrested for a serious offense, they may be 
placed on “PC” (probable cause) status with a much higher bail or 
with no release on bail available at all. Persons on probable cause 
status are being held while more investigation is being done on 
their case so that a prosecutor may make a decision whether to 
charge them with serious offenses. Persons may be kept on this 
basis for as long as 36 hours past the midnight following their 
arrests. If the person has been arrested on a weekend or holiday, 
the 36 hours does not start until 12:01 a.m. of the fi rst business 
day after the arrest.

When you care about a person who has a mental illness and they 
are jailed, you have a crisis. Your fi rst priority is to ensure safety 
and appropriate treatment. When your loved one has been arrested, 
you must fi rst fi nd them so that you can: 
 1) Advocate for their release and/or receipt of a citation 
 or appearance ticket;
 2) Be present at the arraignment and infl uence the 
 bail decision; 
 3) Advocate for a release with appropriate conditions; 
 4) Notify mental health staff or the nurse at the jail about   
 which medications the person needs; and
 5) Notify jail staff and jail nurse if the person is suicidal. 

10



People who die by suicide in jail usually do so in the fi rst couple of 
days. Notifying jail staff that an individual may be suicidal could 
save their life. 

A newly enacted Minnesota law now requires jails to conduct a 
mental health screening of persons being detained; this requirement 
should help in identifying suicidal thoughts and other mental 
health issues.

Mental Health Services and Medications in the Jails
Many Minnesota jails have access to health care services and mental 
health services. This access, however, varies greatly from county 
to county. People may not receive mental health services or 
medication if they do not ask. Even if the person is identifi ed as 
having a mental illness, the staff will not have information about 
treatment needs. You may have important information about your 
loved one’s medication that the jail’s medical staff, usually nurses, 
need. Some jails have limited access to doctors and psychiatrists. If 
your loved one has a personal psychiatrist, the doctor may be able 
to see your loved one in jail. 

Your fi rst step is to contact the medical staff at the jail, generally 
the jail nurse. This may be diffi cult. Jail medical staff may not be 
willing to talk with you because of confi dentiality rules. If this 
happens, be polite but persistent. Say something like:

“I’m not asking for any information from you right now. I want to 
give you information. _______ (Name) was arrested and is in your 
jail. (Name) has a mental illness. Their diagnosis is schizoaffective 
disorder and they take ___ milligrams (dose) of ______ (medication) 
and _____ milligrams dose of ________ (medication) twice a day. 
Their doctor can be contacted at this number,_________. They have 
a history of suicide attempts. When you speak to them, could you 
please ask them to sign a release so you can speak to me about their 
condition? I will call you back tomorrow morning.” 
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Share whatever information is specifi c to the person’s condition 
and needs. If they are at risk of suicide, ask that they be put on 
suicide watch. This may involve placing them in segregation.

In most cases, it is possible to bring the person’s medications to the
jail. Be sure that the medications are in their original bottles and 
that the prescription instructions are with the medicines. Try to 
be in contact with the jail nurse. Jails have an interest in giving 
their detainees appropriate medications. In most cases, accepting 
medication for detainees is a matter of jail policy and contributes to 
general security. However, your loved one must take the medicine 
when offered. The jail nurse will not force your loved one to take 
medication unless it is ordered by the court during a commitment 
hearing (called a Jarvis hearing). It may still be unlikely, however, 
that a jail nurse will inject someone with a medication against 
their wishes.

It is helpful to write down the name and phone number of every 
person with whom you speak. Consider contacting them regularly 
to follow up on the information you have shared. You may want to 
keep a notebook summarizing the conversations. 

ARRAIGNMENT
The arraignment is the fi rst time during the criminal process when 
a defendant sees a judge. It has two purposes: 1) to tell the arrestees 
what crimes they are being charged with and 2) to decide the 
conditions of release.

In addition, if a defendant appears without a lawyer, the judge will 
ask questions to see if a public defender should be appointed. If 
the defendant does not qualify for a public defender and they want 
to hire an attorney, they are usually given another court date so that 
they can appear with an attorney. You will note that the person is 
now called a defendant.

If the defendant is in custody, the arraignment usually takes place 
within 36 hours of the arrest, beginning at midnight of the day the 
person was arrested, excluding weekends and holidays. This means 
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if the person was arrested during the day on Thursday, the 36-hour 
period does not begin until midnight on Thursday night. Saturdays, 
Sundays and holidays are not included in the 36-hour period, so the 
person may not get into court until Monday. 

To fi nd where the arraignment will take place, call the jail or clerk 
of court in the county where your loved one is being held. These 
phone numbers can be found in the county government pages of 
the phonebook or on the county website. To identify your loved 
one’s case, you will need their full name and date of birth. 

Arraignments can have many different outcomes, with some of the 
common ones being:
Continuance without plea: The defendant may be offered a 
continuance for dismissal by the prosecutor if the offense is 
minor enough. This means that an appearance will be put off, 
usually for six months to a year, during which the defendant 
must follow certain conditions (such as taking medications, going 
to treatment, not drinking alcohol, staying in touch with their 
probation offi cer, making restitution to victims, paying court costs 
or costs of prosecution) and be law-abiding. If the person follows 
the conditions, the charges will be dismissed. If the person doesn’t 
follow the conditions, charges can be refi led and the process will 
start all over again. Defendants charged with some more serious 
offenses may receive a continuance (if the prosecutor agrees), 
but generally the conditions are stricter and involve a “pretrial 
diversion program.”

Plead guilty: The defendant may enter a guilty plea. Ordinarily, 
defendants do not plead guilty to serious cases at the arraignment. 
Regardless of the seriousness of the charge, guilty pleas usually 
happen only after some discussion has occurred with the prosecutor 
about limitations on the sentence the judge will impose or whether 
some charges will be dismissed if the defendant pleads guilty. 
After the guilty plea, the judge will either sentence the defendant 
immediately or direct the defendant to be interviewed by a 
probation offi cer (presentence investigation), who will then give 
information to the judge to take into account before sentencing.
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Plead not guilty: The defendant may enter a not guilty plea for
charges that are petty misdemeanors or misdemeanors, and be told 
by the court when to return for future appearances. When the charge is 
a serious offense (felonies, most gross misdemeanors), defendants 
who do not plead guilty are not asked to plead not guilty at the 
arraignment. The court sets future appearances for this. 

Case dismissed: If the prosecutor has not fi led charges against 
the defendant, the judge will dismiss the case and release the 
defendant from jail unless the prosecutor asks for more time to 
investigate the case. If the case is dismissed because charges are not 
fi led, it is always a good idea to make sure that the prosecutor has 
a good address for the defendant so if new charges are fi led, the 
defendant can be notifi ed  by mail rather than by being arrested. 

If the case does not end at arraignment, the judge will decide 
whether or not to impose conditions of release. This may occur 
even if the defendant is not in custody and has come to court for 
the arraignment. Conditions of release may mean staying away 
from a victim (see No Contact Orders below), submitting to a 
chemical dependency or psychological evaluation, maintaining 
a residence with relatives or other responsible parties, taking 
medications or anything else the judge believes will help the 
defendant remain law-abiding and come to court when ordered. 
In addition, the judge can order bail to be posted before the 
defendant can leave jail. 

The arraignment can be a frustrating experience. The wait may be 
lengthy, sometimes all day. A schedule of the arraignments for that 
day may be posted outside the courtroom. There may be no one 
readily apparent who can answer questions or provide assistance. 
Family members must be prepared to seek and ask for help. The 
person in court most likely to be able to help is the court clerk, 
who sits near the judge in the courtroom. That person is usually 
very busy preparing for court to be in session and may not have 
or take time to answer many questions right away. 
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If a defendant is released, they will be able to go home after the 
jail has processed them out. If the judge requires bail, the attorney, 
court offi cer or clerk can explain to the defendant and their family 
how to post bail or to purchase a bond instead of providing the 
whole bail amount. A defendant must satisfy all of the conditions 
set by the court before they will be released. It is important to note 
that it can take a while for a case to go to trial, so trying to get 
them released can be very important. 

Mental Health Courts
Ramsey and Hennepin counties have mental health courts. These 
courts are established specifi cally for individuals with mental illness 
who end up in the criminal justice system. Mental health courts 
typically hear misdemeanor and gross misdemeanor offenses where 
the person has a documented or suspected mental illness. The 
person, if they agree, is referred to the court by the public defender 
and the prosecuting attorney. The judge has several options, such 
as pre-plea diversion in which charges are dismissed if the person 
satisfi es certain conditions; post-plea diversion in which the guilty 
plea is reduced or dismissed if the person satisfi es certain conditions; 
or a probationary sentence in which the person must satisfy certain 
conditions instead of being placed in jail. It is important to note 
that a person must plead guilty to use a mental health court. 

Some counties have special projects or work with nonprofi ts to 
offer pretrial services. Ramsey County uses Project Remand, a 
private, nonprofi t organization that offers alternatives to jail. For 
example they will conduct an evaluation for conditional release, 
screen for alcohol problems, monitor for psychological treatment 
and help with employment, among other things. Staff from these 
programs may also be very helpful in answering questions and 
providing support. 

No Contact Orders
In some arraignment cases, the judge may issue a no contact order. 
A no contact order is a court order protecting a person or place (a 
particular business or address) from a defendant. No contact orders 
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are often issued when a defendant is charged with harming another 
person in some way.

If a no contact order is issued to your loved one, try to help them 
understand and comply with the order. If the order is violated, 
your loved one risks serious consequences. Though your loved one 
may disagree with the order, they should not ignore it. They may 
ask the defense attorney to try to have it lifted. 

DEFENSE ATTORNEYS
Every person accused of a crime has the right to be represented 
by an attorney. The person or you can hire a criminal defense 
attorney. If the person is indigent and cannot afford an attorney, the 
court will appoint a public defender. Private attorneys can become 
involved at any time – even before the arraignment. A public 
defender is appointed at the person’s fi rst appearance before 
the court. 

Public Defenders
The court appoints a public defender attorney if it determines that 
the defendant cannot afford to hire a private attorney. A person can 
request at any time that a public defender be appointed, but this is 
usually done at the fi rst court appearance. Once the court agrees, 
the local chief public defender decides which assistant public 
defender will handle the case. The defendant usually does not get 
to choose which assistant public defender will handle their case. 

There are also fi ve public defense corporations in Minnesota: the 
Legal Rights Center in Minneapolis, the Neighborhood Justice 
Center in St. Paul, White Earth Defense Corporation, Leech Lake 
Defense Corporation and Indian Legal Assistance. They serve 
specifi c communities and are available to people who cannot 
afford an attorney. You can access their websites through the 
State of Minnesota Board of Public Defense website. 

If your loved one is assigned a public defender, it may be 
challenging to fi nd out who that person is. Your loved one may be 
able to tell you this information. Sometimes, the system is 
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so confusing that a defendant can go through the process, be 
released or sent to jail without even knowing who represented 
them. Finding the defense attorney is possible with a little 
detective work. The clerk of courts may have that information. 
The court records will either include a certifi cate of representation, 
if your loved one has a private attorney, or the identity of the 
public defender. Generally, the public defender is named at the 
arraignment. Check in the phonebook or one of the websites listed 
in this guide to fi nd the public defender’s offi ce for the county 
where your love one is being prosecuted. 

Public defenders are often hard-working, dedicated attorneys. It 
is important, however, to understand that public defenders work 
with very limited resources, including insuffi cient funding and 
excessive caseloads. Try to be patient but persistent.

Criminal Defense Attorneys
People who have enough income to hire a defense attorney will be 
required by the court to do so. However, those who qualify for a 
public defender should be cautious about going into debt to hire 
an attorney. Families should carefully consider their options before 
going into debt to hire an attorney.

It is very important to fi nd an attorney who is experienced 
and effective. You can call the Minnesota Bar Association 
(1-800-292-4152) to verify that an attorney specializes in 
criminal cases. Some attorneys specialize in criminal defense 
and work extensively with defendants with mental illness. These 
attorneys have the expertise to handle the problems unique to 
people with mental illness. If you hire an attorney, make sure that 
criminal defense work is one of their specialties. 

The Minnesota Board of Professional Responsibility 
(1-800-657-3601) can give you information on whether an 
attorney has had complaints or reprimands. You can search 
for an attorney’s record on the Internet at 
www.courts.state.mn/lprb/SearchAttorney.aspx.
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Other Options
A defendant has the right to act as their own attorney, which 
is called pro se representation. This is allowed only if a judge 
determines that the defendant is competent to do so. This is rarely 
a good idea in felony cases or any cases involving jail time.

Working with an Attorney
The best way to fi nd out what is happening with the case is to 
work with the defense attorney. Often the most accessible person 
will be the attorney’s law clerk or legal secretary. They can relay 
information from you to the attorney. 

There are two reasons you may want to consider contacting the 
defense attorney:

1. They may have information that you want. The defense 
attorney is the only person in the criminal justice system who 
has direct contact with the defendant who knows the defendant’s 
version of the facts leading to arrest and what is likely to happen. 
They also have the law enforcement offi cer’s and/or victim’s versions 
of what happened. The defense attorney will also know what the
defendant wants to do (e.g., plead guilty or go to trial) and whether 
they are interested in receiving mental health and/or drug treatment. 
The defense attorney is your best source for information about 
the case. 

The defense attorney will not be able to talk to you about some 
aspects of the case, since they are required by law to keep a 
confi dential relationship with their client. If you want to talk 
with the attorney about such information, ask your loved one 
to give consent to their defense attorney to talk to you about 
confi dential matters. 

2. You may have information the attorney needs to help the 
defendant. The defense attorney probably knows little about the
defendant’s psychiatric diagnosis and history. Most defense attorneys 
have no specialized training in mental health issues and may not 
know to ask their clients about these issues. 

18



Even if the defendant has told the defense attorney that they have 
a mental illness, the defense attorney may not talk to their client’s 
mental health providers or family. By contacting the defense 
attorney, you have the opportunity to inform them about your 
loved one’s mental health history.

Talking to the Defense Attorney
Once you reach the defense attorney, be brief. Do not tell the 
defendant’s whole story. Prepare to share the most relevant facts:
 1) Information about their mental illness, recent 
 hospitalizations, medication and treatment;
 2) Contact information for their psychiatrist and 
 mental health case manager;
 3) Witnesses who can confi rm their mental illness;
 4) Brief information about what stressors might have 
 been happening in their life at the time of the offense;
 5) The individual’s criminal history; and
 6) Support systems and help available to the 
 defendant in the community.

It is a good idea to practice sharing your story before calling. Tell 
the attorney or clerk who you are calling about and that you have 
important information. Let the attorney ask you questions, and 
answer them. Avoid jargon. Do not hesitate to politely ask the 
attorney to explain any legal terms you don’t understand.

Another option is to provide the pertinent information in writing, 
especially since the attorney probably does not have much time for 
phone calls. This way, you can ensure the attorney will have the 
information if you are not able to get through to them by phone. 

Once you have established contact with the defense attorney, it is 
a good idea to call them a day or two before your loved one’s court 
date. The attorney can inform you whether the hearing has been 
postponed and what they expect to happen that day. 
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Contacting Other Individuals in the Criminal Justice System
You should not talk to the judge on your own unless you have the 
consent of the defense attorney. You may have the opportunity to 
address the judge in person on a court date, but you should do so 
only with the defense attorney’s approval.

Do not talk to the prosecuting attorney without the defense 
attorney’s consent. Information you think will help the defendant 
may be harmful in the hands of a prosecutor. However, the 
prosecutor also may understand that your loved one has a mental 
illness and work with the defense attorney. Your loved one’s 
defense attorney should be the one to speak directly with both the 
prosecuting attorney and the judge.

Changing Attorneys
The only person who may request a different attorney is the 
defendant. No matter how unhappy family members are with an 
appointed attorney, they cannot fi re the attorney. The attorney 
represents the defendant only. Even if the attorney is hired and 
paid for by the family, the attorney’s responsibility is to act on 
the defendant’s wishes. That means that if the defendant tells the 
attorney not to talk to loved ones, the attorney may not talk to 
them. If the defendant makes choices that are not in their best 
interest (e.g., refusing a generous plea bargain offer), the defense 
attorney must obey the client’s wishes.

If the defendant is unhappy with an appointed attorney, they can 
request that the attorney be “relieved” from the case and a new 
attorney be appointed. The defendant must tell their attorney they 
want to do this, and the attorney will then tell the judge on the 
next court date. 

Judges, however, rarely grant a request to assign a new attorney. 
A judge may deny a request because they feel the attorney is 
competent or that it would take a new attorney too long to become 
familiar with the case. If the defendant has already made the same 
request and did receive a new attorney, the judge may deny a 
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second request because it is unreasonable. An attorney may also 
request to be relieved from representing a particular client, but this 
is rare. 

WARRANTS
Generally, a warrant is issued for a person’s arrest if they commit an 
offense or violate a judge’s order. For example, a judge will issue a 
bench warrant for a person’s arrest if they: 
 1) Fail to appear on a scheduled court date; 
 2) Do not pay a fi ne; 
 3) Do not complete community service as ordered by 
 the court;
 4) Leave treatment when it has been ordered by the 
 judge; or
 5) Do not follow a condition set by the judge for release 
 from jail.

The warrant will likely be issued the same day as the missed court 
date or within days or weeks of not following the judge’s order.

You should fi rst make sure there really is a warrant. Call the court 
where the person thinks they were supposed to have appeared or 
was sentenced. Ask whether there is a warrant. You should not 
need to disclose the defendant’s whereabouts. If someone asks
you, explain that the defendant plans to deal with the warrant.
Ask when and where they should appear. If the court does not 
track warrants, the county sheriff should. Ask the court how to 
reach that offi ce.

Be sure to contact the defense attorney. The defense attorney who 
represented the person when the warrant was issued may be able 
to help clear up the warrant. Call the attorney, explain there is 
a warrant and tell them if the defendant has a good excuse. The 
attorney should tell you when and where to go, and they may be 
able to meet you there.
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Remember, it is not only the warrant that is pending but also the 
reason for the warrant. So, if criminal charges were pending, the 
defendant may face possible conviction. If the defendant did 
not successfully complete a probationary sentence, they will 
be resentenced.

If you can’t reach the defense attorney or they cannot help clear up 
the warrant, help your loved one respond to the warrant. Gather 
as much specifi c information about where you should appear and 
when from the sheriff’s deputy who holds the warrant or from the 
court that issued it. Sometimes a defendant will have to go back 
to jail before seeing a judge. Sometimes a defendant will be given 
instructions to go to a specifi c court where the judge will decide 
whether they can remain free or go to jail. 

If you have the option of going to court, show up early and explain 
to the court offi cers that you want to clear up a warrant. You will 
be directed to a specifi c courtroom. When you arrive, if you have 
not arranged to meet the defense attorney, you should ask a court 
offi cer or attorney whether an attorney is there who can “stand 
up” for the person when the case is called. If an attorney can help, 
explain any excuse the person has for the warrant. Be prepared for 
a long wait. Clearing up a warrant can take all day. Even though it 
may feel like a waste of time, the presence of an advocate can make 
all the difference – often between jail and a second chance.

It is very important to clear up a warrant. Someone with a warrant 
for their arrest is unlikely to be able to ignore it forever. How 
aggressively law enforcement offi cers track down outstanding 
warrants varies. It is possible that the law enforcement offi cer will 
arrive the evening the warrant was issued to arrest that person. 
Generally, law enforcement offi cers put more effort into fi nding 
people with outstanding warrants who are charged with serious 
offenses. Even if the law enforcement offi cer does not arrive at the 
door, the warrant still exists and will reappear if the person has 
another encounter with police. Warrants do not disappear on their 
own, and there is no time limit on how long a warrant exists.
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Even if a person is 100% confi dent that they will never have 
another encounter with the police, there is another good reason
to clear up a warrant. In recent years, the Social Security 
Administration (SSA) has begun checking individual applicants 
to confi rm whether they have outstanding warrants in the United 
States. If SSA fi nds out someone has a warrant, they send a letter 
stating that because this person is a “fugitive,” they will no longer 
receive Supplemental Security Income (SSI) and that benefi ts 
cannot be reinstated until the warrant is cleared up. Cases have 
even occurred in which SSA has demanded that persons with 
outstanding warrants pay back all benefi ts received while the 
warrant was in effect. 

There is one more reason for clearing up a warrant: stress. As long 
as someone has a warrant out for their arrest, they are considered 
a fugitive, no matter how minor the offense. The reality is that 
sometimes the stress of worrying about a warrant is worse than the 
actual consequences of clearing it up. 

When a defendant voluntarily returns to court to deal with a 
warrant, the outcome depends on a variety of factors – mainly 
whether the person has an excuse and how old the warrant is. If 
there is a persuasive excuse – the defendant was in a psychiatric 
hospital or a social worker is able to verify that the defendant 
was psychiatrically disabled – or if the warrant was issued only a 
couple of days ago, the defendant may not be in additional trouble. 
In this situation, the defendant will likely be required to follow 
through with their prior sentence, such as show up for court, pay 
a fi ne or complete community service.

If it is impossible for the defendant to do this, explain the situation 
to the court. Having an advocate in court, if possible a mental 
health worker with knowledge of the defendant’s mental illness, 
will make the defendant more believable. If such a person is 
unavailable, it is helpful to bring a letter from the defendant’s 
treatment provider. If you are unable to appear in court, giving the 
defendant a letter to show the judge is better than nothing, but 
being there in person is the best option.
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If the defendant does not have a good explanation for the warrant, 
they are likely to be in more trouble than before the warrant was 
issued, particularly if more than a couple of days have passed. “More 
trouble” could mean the defendant may have to pay bail or wait in
jail before going to court, or they may be sentenced to jail time, 
rather than paying a fi ne or doing community service or both. A 
person will usually be in less trouble if they voluntarily clear up 
a warrant than if a law enforcement offi cer must bring them in. 
Judges are impressed when a defendant shows responsibility. 

Deciding to clear up a warrant is a diffi cult and stressful decision. 
The only one who can decide is the person subject to the warrant. 
The best thing you can do for a loved one with a warrant is to help 
them understand the options and consequences. Explain how you 
can help if they decide to clear up a warrant, and give them time 
to decide. 

Probation and parole offi cers also have the power to issue a 
warrant (either directly or by asking a judge) if a person under 
their supervision fails to report or comply with probation or parole 
conditions. It is diffi cult to determine when a warrant will be 
issued for a probation or parole violation. It may be immediately 
with parole or may take months with probation.

If your loved one believes that they have a warrant for a probation 
or parole violation and wants to clear it up, call the probation or 
parole offi cer. Ask whether a warrant was issued and try to prevent 
its issuance if that hasn’t already happened. Even if a warrant has 
been issued, try to convince the offi cer to give the person another 
chance. In this situation, the person is more likely to stay out of jail 
if they have an advocate.

PLEA BARGAIN
Most criminal cases never go to trial. Typically, the attorneys 
work out a deal before hand, often on the day of the trial. This 
agreement is called a plea bargain and can entail a probationary 
sentence, a certain number of months in jail or prison, community 
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service or even treatment. For people with mental illness, community 
service or treatment is preferable to being incarcerated.

RULE 20 PROCEEDINGS
You will hear people talk about Rule 20 Proceedings. This phrase 
can refer to either Rule 20.01, which concerns the defendant’s 
competency to proceed, or Rule 20.02, which concerns whether or 
not the defendant was criminally responsible for the offense. These 
rules are contained in the Minnesota Rules of Criminal Procedure. 
The presence of a mental illness is relevant to both types of 
proceedings. If your loved one has been assigned a public defender 
or has retained an attorney, let the attorney know your concerns 
about your loved one’s mental health. 

Rule 20.01: Competent to Stand Trial
A defendant must be competent to proceed with the criminal case 
when charges have been brought against them. Competent means 
that the defendant is able to consult with the defense attorney, 
understand the proceedings and participate in the defense. If 
either the prosecuting or the defense attorney doubts that the 
defendant is able to proceed because the defendant has a serious 
mental illness, the attorney must bring this concern to the court’s 
attention. The court will then order that a competency examination 
be conducted and appoint a psychiatrist or psychologist to conduct 
the examination. Once the decision is made to have the defendant 
examined, criminal proceedings are suspended.
 
The examination may be conducted 1) on an out-of-custody basis, 
2) in the jail or 3) in a hospital (such as St. Peter Security Hospital) 
when clinically indicated. Both the prosecuting and defense 
attorneys are allowed to hire their own examiner and have that 
examiner present at the examination conducted by the 
court’s examiner. 

A report of the examination to the court will include:
 1) A diagnosis of the defendant’s mental condition;
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 2) An opinion about the defendant’s ability to understand 
 the criminal proceedings and to participate in their 
 own defense;
 3) Recommendations for treatment; 
 4) An estimation of the likelihood that the defendant will 
 eventually become competent; and 
 5) The factual basis for these opinions.

The report is given to the judge, prosecutor and defense attorney. 
The judge determines whether the defendant is competent based 
on the report and any objections from the attorneys. If the judge 
fi nds the defendant competent, then the defendant must go back 
to court and criminal proceedings continue. If the judge fi nds 
the defendant incompetent in a misdemeanor case, then the 
court may start civil commitment proceedings and must dismiss 
the criminal case. If the defendant is found incompetent in a 
gross misdemeanor or felony case, then the criminal charges are 
suspended. If the defendant is already civilly committed – which 
is when the court has ordered a person into treatment for a mental 
illness – the commitment will continue. Otherwise, the court will 
institute civil commitment proceedings against the defendant.

If the defendant is civilly committed, the institution or facility 
where the defendant is in treatment must periodically report to 
the court on the defendant’s mental condition and provide an 
opinion on the defendant’s ability to return to court. These reports 
are typically done at least once every six months. At any time, the 
court can conduct a hearing on the defendant’s competency. There 
is no limit on the number of these hearings. A defendant cannot 
enter a plea or be tried or sentenced for any offense as long as they 
are judged to be incompetent. If the charges against the defendant 
do not include murder, they will be dismissed three years after the 
date the defendant was found incompetent, unless the prosecuting 
attorney fi les a notice of intent to prosecute at any time within this 
period. If this notice is fi led, the criminal proceedings against the 
defendant will continue once the defendant is found competent, 
even if it takes more than three years.
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It commonly happens that when a defendant who is initially found 
to be incompetent to stand trial receives medication and treatment, 
the defendant becomes competent and then stands trial.

Rule 20.02: Mental Illness Defense
Minnesota law sets the standard that the criminal courts use 
to determine if a defendant with mental illness should be held 
criminally responsible for an offense. In Minnesota, the mental 
illness defense, or what is commonly called the “insanity defense,” 
is referred to as the M’Naghten test, named for the defendant who 
was tried for murder in England, in 1843 and judged too mentally 
ill to be found guilty of the offense. The standard is that the 
defendant’s mental illness was so serious at the time of the offense 
that the defendant did not know the nature of the act or that it was 
wrong. It is important to note that this a very high standard and is 
not used very often by defendants. 

The standard requires a signifi cant cognitive incapacity. Someone 
experiencing hallucinations, a thought disorder or delusional 
thoughts does not automatically meet the standard. The mental 
illness must directly interfere with the defendant’s understanding of 
the offense at the time the offense was committed.

Many defense attorneys are reluctant to use this defense, in part 
due to the high threshold necessary to be found not responsible 
but also because a successful defense immediately triggers (except 
in very rare cases where the court is willing to waive it) a civil 
commitment proceeding. If civilly committed, the defendant may 
be held in a secure treatment facility for a longer period of time 
than the prison sentence would have been if the defendant had 
been found guilty. 

THE TRIAL
If your loved one’s case ends up going to trial, it is important for 
you to be present in the courtroom. You must be quiet. You are 
not allowed to talk to the person if they are in custody, and you are 
not allowed to speak to the judge, jurors and often the attorneys. 
Your presence can help the person feel supported in what is often 
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a scary experience. Also, your presence lets the jury know that this 
individual is more than just a defendant, that they are part of a 
family and a community. 

SENTENCING: TREATMENT
If the person you love is at risk of going to jail or prison, you may 
want to advocate for treatment. Increasing numbers of defendants, 
even some charged with serious crimes, have the option to enter 
treatment rather than prison or jail. But you will need to get the 
attorneys and the judge to agree.

The defense attorney must protect the legal rights of their clients, 
usually by minimizing consequences or avoiding consequences 
altogether. Some defense attorneys may not believe that helping 
a client into treatment is their responsibility; however, many 
are happy to consider their clients’ treatment needs when the 
treatment is preferable to the sentence that would otherwise 
be imposed. 

Treatment may not always be considered, especially when a 
defense attorney has an opportunity to quickly remove the client 
from the criminal justice system. If the defense attorney thinks that 
treatment is not appropriate, given the seriousness of the offense, 
or that the defendant will not succeed, they are not likely to pursue 
treatment as an option. If a defendant has a choice between two 
weeks in jail or a four-month treatment program and they decide 
to enter the treatment program, they may face consequences by the 
court if they fail to complete the treatment. Some attorneys may 
think that a civil commitment (six months) is a much worse option 
than a few weeks in jail. Some defendants may prefer to be in jail 
than in treatment.

The prosecuting attorney may not agree to treatment due to public 
safety concerns. They will look at how likely it is that the person 
will reoffend, the violent nature of the act and even the amount of 
publicity the case generated. 

28



Family members are often looking after the person’s best long-term 
mental health interests. They may be frustrated that the defendant 
must commit a serious offense before the criminal justice system 
helps. Sometimes family members feel that intervention through 
the criminal justice system is the only way to help a person into 
treatment. Avoiding jail or prison may be preferable because people 
with mental illness who go to jail are more likely to be victimized 
and mistreated than individuals who do not have a mental illness. 
You can use your knowledge to convince the judge, prosecutor and 
others that this person would benefi t from treatment and that there 
are treatment programs capable of helping them avoid reoffending. 
Work with the defense attorney to do this.

A new Minnesota law (Minnesota Statutes 609.1055) states that 
if a defendant with serious and persistent mental illness will be 
committed to the Department of Corrections (prison) for more 
than one year, the court may instead place the defendant on 
probation and require that the offender successfully complete 
treatment. This standard generally applies to defendants who 
have committed felony offenses. The defi nition of mental illness 
used here is different than the M’Naghten standard; it is the one 
used in the adult mental health act (Minnesota Statutes 245.462, 
subdivision 2099(c)). This is a departure from the sentencing 
guidelines and is at the discretion of the judge at sentencing or 
when the individual’s probation has been revoked.

Typically, unless treatment has been ordered as a condition of pretrial 
release, the person must plead guilty before they are released to the 
program. The defendant must successfully complete the program 
as a condition of staying out of jail. They are required to comply 
with the program and regularly report to a probation offi cer or 
the court. If the defendant leaves the program, refuses to take 
medication, uses illegal drugs or otherwise does not cooperate 
with treatment, the treatment program will notify the probation 
department or the judge. In this case, the judge may give the 
person another chance or may sentence them to jail or prison – 
perhaps for an even longer sentence. If your loved one is sentenced 
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to treatment, make sure they understand the consequences of 
failing to go to treatment.

If your loved one is currently receiving supervision from a 
probation or a parole agent and is facing either new charges 
or revocation, the supervising agent can be a valuable ally 
in persuading the court to accept a treatment option. Often 
family members can establish good working relationships with 
supervising agents. Since the agent has prolonged contact with 
the client, the court often considers the agent’s recommendations 
very seriously. The supervising agent can ask for a Rule 20 
(psychological competency) evaluation; if they believe that 
chemical dependency also was related to the offense, they can 
also ask for a Rule 25 (chemical dependency) evaluation.

Treatment Programs
Sometimes the most challenging part is fi nding a treatment program 
that will accept the person. Often, for serious charges, the judge 
and/or prosecutor will insist that the defendant go to a residential 
treatment program. However, there are not enough residential 
treatment beds in Minnesota, and the application process for 
these programs is complicated. Many programs will not accept 
people straight from jail. You and the defense attorney will need to 
fi nd someone (usually a social worker or case manager) who can 
process the application to help the defendant enter a program. The 
social worker may be affi liated with the defense attorney’s offi ce, 
may work for the court or may be part of a community agency 
providing this service. Some counties may not have social workers 
available to fi nd treatment programs for defendants. In this case, 
you or the defense attorney may have to do it.

Even when a social worker or case manager is helping the defendant, 
the process can be frustrating. Specifi c issues, such as whether the 
defendant has a substance abuse problem, affect how diffi cult it 
is to fi nd a program. Stay in touch with the social worker or case 
manager. Check in regularly and encourage them to make this case 
a priority. Just be aware that the process may take months.
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SENTENCING: JAIL OR PRISON 
If your loved one ends up in jail or prison, you will want to 
continue to advocate for them. You want to make sure that the 
jail or prison staff is aware of their diagnosis, medications needed, 
history and so on. Be sure to learn the rules for visitation and what 
you can or cannot bring to your loved one. Prisons and jails are 
hard places for people who have a serious mental illness. People in 
prisons feel pressure not to take their medications for fear that they 
will be viewed as vulnerable and more likely to be abused by 
other inmates. 

Life in any correctional facility is diffi cult, and someone with 
a serious mental illness may fi nd it very hard to understand or 
follow the rules and thus may spend more time in disciplinary 
segregation. New legislation requires the Department of Corrections 
to develop a protocol so prisoners have the opportunity to be 
released from disciplinary confi nement in a timely manner. The 
department is also required to develop a reentry plan for those 
inmates in disciplinary confi nement who are nearing their release 
date so that they don’t go directly from solitary confi nement to 
the community. 

Minnesota prisons have special units for people who have a serious 
mental illness. For help and support during this time, you may 
wish to contact the NAMI Forensic Network, which is made up of 
individuals with mental illness who are or have been in prison and 
their family members. 

SENTENCING: PROBATION
Probation is a type of sentence that is used as an alternative to jail 
and for when a person has a stayed sentence. Some probationary 
sentences include jail time with a portion of the jail time held 
over the defendant’s head while the defendant tries to follow the 
conditions of probation. 

Probationers are supervised in the community and must comply 
with specifi c conditions set by the probation offi cer (called rules 
of probation) and the judge. Probationers must regularly report to 
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their offi cers. If a person on probation fails to comply, the probation 
offi cer may ask the court to issue a warrant for their arrest. If a 
warrant is issued and the person is arrested, they will appear before 
a judge who will decide whether to continue probation or sentence 
the defendant to incarceration.

Make contact with your loved one’s probation offi cer before there 
is a problem. Call the probation offi cer and introduce yourself. By 
making contact early, the offi cer will be more likely to call you if a 
problem arises. 

People with mental illnesses who are on probation need advocates. 
A single probation offi cer may be supervising over 100 people. 
Most probation offi cers do not have special training with mental 
health issues. By helping a probation offi ce understand your loved 
one’s mental health needs, you may prevent your loved one from 
violating probation.

LEAVING THE JAIL OR PRISON
Before your loved one leaves jail or prison and returns to the 
community, you will want to advocate for discharge planning. 
Discharge planning is the process of ensuring that a person who 
leaves jail or prison and returns to the community is connected 
to benefi ts and services. Before this transition, a plan should be 
in place to establish how the person will receive medications, 
treatment and public benefi ts (if necessary), as well as where they 
will live. Minnesota prisons have release planners who develop 
discharge plans for persons with serious and persistent mental 
illnesses. Please note that your loved one’s participation in discharge 
planning is voluntary. 

You will want to contact the mental health staff or nurse in the 
jail and the release planner in prison months before the person’s 
release day. In prison, this process will start at least 90 days before 
they are discharged. Release planners can share information with 
the families if the person signs a release form. Without a privacy 
release, release planners can at least listen to your concerns and
suggestions. Ask specifi c questions about the plan to make certain
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that when the person leaves jail or prison, they will have their 
medications and prescriptions, case management services, 
community mental health services, and housing or residential 
treatment available immediately upon release. Most jails do not 
have discharge planners. Keep in contact with the nurse or the 
mental health staff; in some situations, the local county human 
services may be helping the person in jail with assistance to 
benefi ts, referral to case management or appointments to see 
a psychiatrist. 

Stay in touch regularly with the release planner assigned to the 
case. They will work with willing family members and send them 
the plan when the person is leaving. Make sure that when the 
person leaves jail or prison, they have everything they need to 
successfully move back into the community. 

Most benefi ts that a person received before entering jail are 
terminated or suspended (if they are incarcerated for less than a 
year). Someone who is on Medical Assistance (MA), is charged 
with a crime and is incarcerated for less than 12 months will now 
be able to have their MA benefi t reopened using a shorter process 
than typical reapplication. Up to 45 calendar days prior to release 
and no later than 10 days following release, the individual or their 
authorized representative may request MA to be reopened. The 
“gate” money that someone receives upon leaving jail will be seen 
as unearned, lump-sum income, but some of it (up to $65) will 
be counted as infrequent and irregular income. Upon release, he 
or she will fi ll out a reinstatement form, not a full application. 
If someone has been incarcerated for more than a year, they will 
need to reapply for benefi ts. Medical Assistance, MinnesotaCare 
and General Assistance Medical Care have the same application, 
which can be fi lled out online through the Minnesota Department 
of Human Service’s website. If someone was receiving services 
through an MA waiver, they will most likely lose their eligibility for 
that program. People who are on MA-EPD will have to pay their 
premium before the case can be reopened.

33



If your loved one has Supplemental Security Income (SSI) or Social
Security Disability Insurance (SSDI) and if the length of incarceration 
is less than one year, they will need to reapply for SSI or SSDI, but
their disability status remains unaffected. If the length of incarceration
is greater than one year, your loved one will need to be recertifi ed as
disabled before they can reapply. If the card was lost while incarcerated
or not returned upon discharge, they can ask Social Security for 
another one. The toll-free phone number for Social Security is 
1-800-772-1213. The website for Social Security is www.ssa.gov. 

If your loved one is the parent or guardian of a minor, they may 
receive TANF funds to help support the family. While incarcerated, 
these funds may be reassigned to the minor’s caretaker, but an 
application must be fi lled out. To acquire TANF benefi ts after release, 
your loved one will have to prove they are the minor’s caretaker once 
again, and they may have to complete a drug or alcohol treatment 
program. Contact a TANF representative in Minnesota by calling 
1-800-657-3739.

Veteran health care benefi ts are not available while the person is
incarcerated but are available immediately upon their release. For
veteran disability compensation, misdemeanor convictions do not
affect the continuation or amount of cash benefi ts. Felony convictions 
will reduce your loved one’s cash benefi ts by half after 60 days of 
imprisonment. If your loved one receives a veteran’s pension, both 
misdemeanor and felony convictions will cause your loved one’s 
cash benefi ts to be suspended after 60 days of imprisonment. Your 
loved one can call 1-800-827-1000 to fi nd the regional Veterans 
Affairs offi ce and reapply.

CONCLUSION
Advocating for someone in Minnesota’s criminal justice system can 
be confusing, frustrating and overwhelming. It is important to fi nd 
people who can help you understand the system and advocate for 
your loved one. 

This booklet is not intended to provide legal advice. Its purpose is 
to help you understand the basic workings of the criminal justice 
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system so that you can ensure that your loved one who is living 
with a mental illness has an opportunity to be diverted out of the 
criminal justice and into the mental health system or to receive 
mental health treatment while in the criminal justice system. 

If you have comments or suggestions for future printing of this 
publication, please contact the NAMI Minnesota offi ce. 

GLOSSARY OF TERMS
Adjournment: a postponement in a criminal case or the time 
between court dates.

Allocution: a defendant’s right to make a personal statement 
at sentencing. 

Arraignment: the fi rst appearance before a judge after a person is 
arrested. Should be held within 36 hours of arrest. The purpose is 
to inform the defendant of the charges against them and decide the 
conditions under which they may be released.

Arrest: taking a person into custody so that the person may be held 
to answer for a public offense. Includes actually restraining a person 
or taking them into custody.

Arrestee: a person in custody following arrest.

Arrest warrant: a notice to the law enforcement offi cers that a 
person is wanted and should be sought out and arrested. 

Bail: the amount of money a defendant must pay in order to be 
released from jail while a criminal case is pending. Designed to 
ensure that defendant does not run away.

Bail bondsman: a person who receives a nonrefundable fee, usually 
10% of the bail ordered, to pay a bail on behalf of a defendant. 

Bench warrant: a warrant issued by a judge, usually because an 
individual did not return to court when they were supposed to.
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Charge: accusation relating to the specifi c law that a defendant is 
said to have violated.

Continuance: a postponement in a criminal case or the time 
between court dates.

Conviction: having been found guilty of a crime.

Defendant: person charged with a crime.

Detention: being held in jail awaiting trial.

Disposition: the sentence received by a defendant after a fi nding 
of guilt. 

Felony: a crime punishable by more than a year of incarceration.

Forensic: relating to the law or legal proceedings.

General population: the regular, unsegregated section in a jail 
or prison.

Gross misdemeanor: a crime punishable by imprisonment for one 
year, a fi ne of up to $3,000 or both.

Indictment: an accusation in writing, presented by a grand jury to 
a competent court, charging a person with a public offense.

Indigent: poor, usually unable to afford an attorney.

Inmate: a person in jail or prison.

Jail: a local correctional facility where people awaiting trial and 
people sentenced to less than one year of incarceration or who 
have less than 18 months remaining to serve are held.

Misdemeanor: an offense punishable by not more than 90 days of 
incarceration or not more than a $1,000 fi ne or both.
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Parole: supervision in the community of someone who has been 
released from prison.

Plea bargain: an agreement in which a defendant pleads guilty to 
an offense in return for a concession by the prosecutor (usually a 
better sentence than they would have received after losing a trial).

Prison: a state correctional facility where people convicted of 
felonies and sentenced to more than one year of incarceration 
are confi ned.

Probable cause: enough evidence to believe that a person committed a 
certain crime.

Probation: a sentence of supervision in the community which 
sometimes includes jail time.

Prosecutor: an attorney representing the “people of the state of 
Minnesota” whose job it is to prosecute people accused of crimes 
and to defend the interest of the community in public safety and 
quality of life. The prosecutor does not represent crime victims.

Public defender: a defense attorney who is paid by the government 
to represent criminal defendants who cannot afford to hire an attorney. 

Rap sheet: the record of every time a person has been arrested and 
what happened in each case.

Search warrant: a written order allowing a law enforcement offi cer 
to search and hold any property seized. 

Sentence: the punishment imposed at the conclusion of a 
criminal case.

Suicide watch: when a jail inmate who is believed to be potentially 
suicidal is checked regularly as a preventative measure.
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RESOURCES
NAMI Minnesota
www.namimn.org   1-888-NAMI-HELPS
The National Alliance on Mental Illness of Minnesota (NAMI-MN) 
is a statewide grassroots organization that provides education, 
support and advocacy to children and adults with mental illness 
and their families. NAMI offers free education classes, support 
groups and information and advocates for an improved mental 
health system. 

Minnesota Judicial Branch
www.courts.state.mn.us
The judicial branch’s mission is to provide justice through a system 
that ensures equal access for the fair and timely resolution of cases 
and controversies. Its website contains information about and links 
to courts around the state, along with information about attorneys, 
bail bond agents, court forms, etc. 

State of Minnesota Board of Public Defense
www.pubdef.state.mn.us  612-349-2565
The board’s mission is to provide excellent criminal and juvenile 
legal defense services to indigent clients through an independent, 
responsible and effi cient public defender system. You can obtain 
the locations and phone numbers of the pubic defender offi ces and 
legal defense corporations on its website. 
 
Minnesota Department of Corrections
www.doc.state.mn.us
This department is responsible for operation of adult and juvenile 
state correctional facilities; provision of probation, supervised release, 
and parole services; administration of the Minnesota Community 
Corrections Act; and provision of assistance and guidance on a 
statewide basis in the management of criminal justice programs and 
facilities. At its website, you can learn about each of the facilities, 
which ones have mental health units (such as Oak Park Heights) 
and directions to them.
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Minnesota Department of Human Services
www.dhs.state.mn.us
The department helps people meet their basic needs by providing 
or administering health care coverage, economic assistance and a 
variety of services for children, people with disabilities and older 
Minnesotans. You can obtain a list of mental health providers in 
the state and applications for health care programs from its website. 

Bazelon Center for Mental Health Law
www.bazelon.org
The mission of the Judge David L. Bazelon Center for Mental Health 
Law is to protect and advance the rights of adults and children who 
have mental disabilities. The center envisions an America where 
people who have mental illnesses or developmental disabilities 
exercise their own life choices and have access to the resources 
that enable them to participate fully in their communities. 

GAINS Center
http://gainscenter.samhsa.gov/html/
The center’s primary focus is on expanding access to community-
based services for adults diagnosed with co-occurring mental illness 
and substance use disorders at all points of contact with the justice 
system. The center emphasizes the provision of consultation and 
technical assistance to help communities achieve integrated systems 
of mental health and substance abuse services for individuals in 
contact with the justice system.

Consensus Project
http://consensusproject.org/
The Criminal Justice/Mental Health Consensus Project, coordinated by 
the Council of State Governments Justice Center, is an unprecedented 
national effort to help local, state and federal policymakers and 
criminal justice and mental health professionals improve the 
response to people with mental illnesses who come into contact 
with the criminal justice system.
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The Innocence Project
http://www.ipmn.org/
Established in 2002, the Innocence Project of Minnesota is a private, 
volunteer-based, nonprofi t 501(c)(3) organization that provides pro 
bono investigative and legal assistance to prisoners trying to prove 
their innocence. IPMN investigates potential claims of wrongful 
conviction from prisoners convicted of crimes in Minnesota, 
North Dakota and South Dakota. 

Minnesota State Bar Association
http://www.mnbar.org/
The Minnesota State Bar Association has a Lawyer Referral Service 
that provides the names of lawyers who practice a particular type 
of law in the county chosen by a member of the public. If there is 
no match in the specifi c county selected, the system will provide a 
list of lawyers in other parts of Minnesota who practice the type of 
law requested. LRS is not a reduced-fee or pro bono (free) service; 
you will need to discuss with the lawyer their fees when you meet.

Thanks to the following individuals for their support developing and 
reviewing this booklet:

The Honorable Lawrence Cohen, retired Chief Judge of 
Ramsey County
Jerod H. Peterson, JD
Kyle White, JD
Joe and JoAnn Zwack
Steven Wickelgren
Lawrence Panciera, Ph.D., ABPP, L.P.
Marilynn Taylor
Law students through the Minnesota Justice Foundation

Thanks to the following organizations for providing funding for 
this booklet:
Minnesota State Bar Association
Martha and William Muska Fund

40





800 Transfer Road, Suite 7A
Saint Paul, MN 55114

www.namimn.org
 
phone:  651-645-2948   
toll free:   1-888-NAMI-HELPS
fax:  651-645-7379
e-mail:  nami-mn@nami.org  
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